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TAXATION-FEDERAL EsTATE TAX-TAXABILITY OF JoINT AND SURVIVOR
PAID PURSUANT TO PENSION PLAN-Under a pension and retirement
plan, decedent had the option of receiving a pension for life or a smaller pension
while both he and his wife lived, with two-thirds of such reduced pension
payable to the survivor for life. On decedent's normal retirement date he chose
the latter. Decedent did not retire but continued working until his death. His
wife was then entitled to -receive a monthly income for life under the pension
plan. The Commissioner of Internal Revenue determined that the value of the
wife's annuity should be included in the decedent's gross estate. Plaintiff instituted action for refund of the tax attributable to the annuity. Held, for the
plaintiff. The value of the annuity is not includible in decedent's gross estate
under section 8ll(c)(l)(B) of the Internal Revenue Code1 because the dee~
dent's interest did not result from the rights transferred to the wife by his election. Herrick -v. United States, (D.C. N.Y. 1952) 108 F. Supp. 20.

ANNu1TY

l I.R.C., §Sll(c)(I)(B). The value of the gross estate of the decedent shall be
determined by including the value at the time of his death of all property "••• to the extent
of any interest therein of which the decedent has at any time made a transfer • • • under
which he has retained for his life, or for any period not ascertainable without reference
to his death or for any period which does not in fact end before his death, the possession
or enjoyment of, or the right to the income from, the property••.•"
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Whether or not there is a transfer of property when an employee elects to
qualify for a joint and survivor annuity under a pension plan is an issue which
the principal case has failed to resolve. In prior cases, the courts assumed, but
did not decide, that there was a transfer of property as a result of the employee's
election.2 They reached the same conclusion as the principal case by finding
that the employee's interest arose from the employer's contract with the insurance
company,3 and that the election was merely a reduction of employee's life estate:'
It seems clear that as to elections occurring prior to October 8, 1949, the value
of the survivor's annuity will not be included in the decedent's gross estate either
under section 8ll(c)(l)(B) or 8ll(c)(l)(C).5 As to transfers occurring after
October 7, 1949, many writers have indicated a belief that the value of the
annuity will be taxable under section 81 l(c)(l)(C) as a transfer taking effect in
possession at death, because 8ll(c)(3) dispenses with the necessity for a retention of a reversionary interest and places the emphasis on the requirement of
survivorship.6 This conclusion may not be justified in the event that it is definitely decided that the employee's election is not a transfer of property, since the
wife's annuity in order to be included in the decedent's estate must have resulted
from a transfer made by him. 7 Ruling out the election by the employee as a
transfer, can it be said that his contribution to the pension plan is a transfer of
property giving rise to rights in the wife dependent on survivorship? Where the
decedent purchased an annuity contract directly from an insurance company,
the courts have had little difficulty in finding a transfer of property, the analogy
being made between this type of transaction and the creation of a trust with the
remainder over to the survivor. 8 In the pension plan cases, the physical transfer
of property usually occurs as a result of installment payments, the majority of
which are made by the employer, and the court does not consider this a transfer
by the employee, although the argument can be made that these payments are
in fact compensation for services rendered by the employee.9 The courts also
2 Higg's Estate v. Co=issioner, (3d Cir. 1950) 184 F. (2d) 427 at 431; Commissioner v. Twogood's Estate, (2d Cir. 1952) 194 F. (2d) 627 at 629.
3 Higg's Estate v. Commissioner, supra note 2, at 431.
4 Co=issioner v. Twogood's Estate, supra note 2, at 629.
5 I.R.C., §81l(c)(l)(C). The value of the gross estate of the decedent shall be
determined by including the value at the time of his death of all property "••• To the
extent of any interest therein of which the decedent has at any time made a transfer • • •
intended to take effect in possession or enjoyment at or after his death." Sec. 81l(c)(2)
defines a transfer taking effect at death where the transfer was made before Oct. 8, 1949
as a transfer where the decedent has expressly reserved a reversionary interest in the property transferred, and the value of such reversionary interest exceeds 5 per cent of the value
of such property. The Co=issioner of Internal Revenue makes no contention that there
has been a retention of a reversionary interest in these cases. Principal case at 24.
6 Frankenstein, "Annuity, Profit Sharing and Pension Plans in Estate Planning,'' 30
TAX MAcAZINB 982 at 984 (1952); 2 SYRACUSE L. REv. 384 at 385 (1951); 64 HAnv. L
REv. 675 at 676 (1951).
7 See note 1 supra; 64 HAnv. L. Rnv. 675 at 676 (1951).
8 Commissioner v. Clise, (9th Cir. 1941) 122 F. (2d) 998; Commissioner v. Wilder's
Estate, (5th Cir. 1941) 118 F. (2d) 281.
9 Higg's Estate v. Co=issioner, supra note 2, at 431; principal case at 23. Cf. 64
HAnv. L. Rnv. 675 at 676 (1951); 99 Umv. PA. L. Rnv. 552 at 553 (1951).
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refuse to consider the contributions by the employee as a transfer of property
creating rights in the wife or for that matter in the employee himself because
they have only a mere expectancy until all the requirements for retirement have
been fulfilled or the employee has actually retired.10 There is, then, a good
chance for survivorship annuities escaping inclusion in the decedent's estate
even when the election occurs after October 7, 1949. The whole area of law
with regard to transfers occurring after October 7, 1949 is as yet unsettled and
the wise estate planner, although giving consideration to the possibility that
pension plan annuities may not be taxed, should nevertheless make provision in
the estate for sufficient funds to pay the estate taxes if the annuities are included
so that the value of the annuity will not be impaired because of insufficient funds
in the estate to pay the federal taxes.

Lawrence M. De Vore, S.Ed.

10 Estate of E. A. Stake v. Commissioner, 11 T.C. 817 at 824 (1948); Estate of
Miller v. Commissioner, 14 T.C. 657 at 664 (1950); Estate of M. H. Howell v. Commissioner, 15 T.C. 224 at 227 (1950).

